
Issued by THE LABOR AND INDUSTRIAL RELATIONS COMMISSION  
 

FINAL AWARD ALLOWING COMPENSATION 
(Reversing Award and Decision of Administrative Law Judge) 

 
         Injury No. 12-063341 

 
Employee:  Snezana Kalajdzic 
 
Employer:  St. Louis Children’s Hospital 
 
Insurer:  Self-Insured 
 
Additional Party: Treasurer of Missouri as Custodian 
    of Second Injury Fund 
 
This workers' compensation case is submitted to the Labor and Industrial Relations 
Commission (Commission) for review as provided by § 287.480 RSMo.  We have 
reviewed the evidence, read the briefs, heard the parties’ arguments, and considered the 
whole record.  Pursuant to § 286.090 RSMo, we reverse the award and decision of the 
administrative law judge (ALJ). 
 
Preliminaries 
 
At hearing, the ALJ identified the following issues in dispute: (1) accident arising out of 
and in the course of employment; (2) medical causation; (3) liability for past medical 
expenses in the amount of  $115,178.80; (4) liability for future medical benefits; (5) 
whether employer is liable for temporary total disability benefits from February 16, 2012, 
to February 13, 2013;  (5) nature and extent of disability; and (6) liability of the employer 
and the Second Injury Fund (SIF) for any permanent partial or permanent total disability 
benefits. 
 
The ALJ denied all compensation on a finding that the employee’s injury did not arise 
out and in the course of her employment under § 287.020.3(2)(b).  The ALJ found that 
the employee failed to show a causal connection between her injury and her work 
activity because “[t]he mechanism of injury was the Claimant was merely bending to 
change sheets on a bed when she felt a pain in her low back.”1  The ALJ discredited the 
opinion of employee’s treating physician, Dr. David B. Robson, that employee’s 
February 16, 2012, work injury “was the prevailing factor in the development of low back 
and left leg radiating pain and exacerbated her disc herniation”2 based on a finding that 
Dr. Robson’s opinion was “erroneously premised on his suggestion that Claimant did 
not have prior left leg symptoms.”3  Pursuant to her ruling on the issue of injury arising 
out of and in the course of employment the ALJ found all remaining issues moot. 
 
For the reasons set forth herein, we reverse the administrative law judge’s award and 
decision. 
 
 

                                                
1 Award, page 9. 
2 Transcript, page 135. 
3 Award, page 10. 
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Findings of Fact 
Employee Snezana Kalajdzic, known as “Anna,” was born in Prajedor, Bosnia in 1970.  
She described her childhood as easy.  However, when employee was fifteen, her father 
died of a stroke.  The employee worked for four years as a store salesperson and 
attended two years of college in Bosnia working toward a social work degree.  Her 
pursuit of higher education ended with the start of the Bosnian war.  For two years, 
starting in 1992, she remained secluded in her home for safety.  She witnessed 
shooting and experienced harassment from soldiers because her father was Catholic.  
In 1997, the employee decided to emigrate from Bosnia to the United States.  She 
testified, “I did not get so along with my mom and brother, and I didn’t have work, I didn’t 
have enough food, enough clothing.  I was looking for something that I can come and 
work and have a roof over my head and my clothing, and that’s it.”4   
 
After arriving in the U.S., the employee received limited instruction in the English 
language.  She learned English primarily from working with people and watching TV.  
Her first U.S. job involved assembly line work for a chemical manufacturer.  After 
working there less than a year, the employee took a job with a furniture company, 
cutting fabric for upholstery.  She worked at the furniture company for six years, 
eventually becoming a lead in its upholstery trim department. 
 
In February 2006, the employee started work for employer’s children’s hospital as a 
nurse aide.  Employee testified, “First I have to pass the math test, then I pass, then 
[they] show me. . . exactly job that I’m going to do as a nursing aid [sic], which means I 
have to do ADL’s [activities of daily living] on patients.  I have to empty drains, I have to 
walk patients, turn patients, get them up out of the bed, anything that involved patient 
care.”5  Other than performing secretarial work on a few occasions, employee worked 
exclusively as a nurse assistant on a surgical floor in employer’s hospital.  She worked 
twelve-hour shifts, three days a week.  She occasionally worked two extra days a week 
overtime. 
 
The employee experienced chronic back pain for about six years prior to her accident, 
treated with epidural shots.  In December 2011, she experienced a flare up of her back 
pain and consulted orthopedic spine surgeon Dr. David Robson.  He again ordered 
epidural shots which afforded her complete relief.  On January 24, 2012, Dr. Robson 
released the employee for full duty work without restrictions.       
 
As of February 16, 2012, approximately two to three weeks after her unrestricted work 
release, the employee was taking no medication for back pain and reported to work for 
her 7:00 a.m. shift.  At hearing, she described the following event during her work shift 
that morning:    
 

I went in a room to change the sheets, and then bed instead of – was 
putting on the middle, it was against the wall, so I had to bend over to 
raise the mattress to pull off the dirty sheets and put on new ones, and 
when I did that my back hurt so bad.  My leg was so numb and I was 

                                                
4 Transcript, page 58.   
5 Id. at 8.   
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afraid I was going to fall . . . for few seconds I just stand there waiting 
what’s going to happen, and then I pull all my strength to get to the door.  
And when my co-workers saw me crying and hardly moving they come to 
me to take me to the lunchroom.6 

 
Relying on employee’s handwritten statement taken shortly after the injury, the ALJ 
concluded mechanism of employee’s work injury was “merely bending to change sheets 
on a bed.”7  We disagree, for the following reasons. 
  
Employee’s statements to the examining experts Drs. David Volarich and Robert 
Bernardi regarding the mechanism of her February 16, 2012, injury.  These accounts 
and employee’s hearing testimony are consistent with employee’s earlier handwritten 
statement, simply providing a more detailed description of how her injury occurred. 
 
We find that employee’s nurse aide duties on a surgery floor in employer’s hospital 
required her to change bedsheets.  The bed employee was changing at the time of her 
injury was positioned awkwardly against a wall or window as opposed to in the middle of 
the room.  We find that employee had no control over placement of employer’s hospital 
beds.  We find the bed’s awkward placement required the employee to reach across the 
bed without back support to lift up the mattress in order to change its sheets.8 
 
After the employee’s accident, her floor manager called Dr. Robson and scheduled an 
appointment for employee that day.  The employee rode in a wheelchair to employer’s 
Occupational Health department.  There, a nurse assisted employee in completing a 
form called “Employee’s Report of a Work-related Injury, Illness or Exposure.”  
Employee provided the following handwritten statement: “I have problems with my beck 
I just bend to change sheets on bed and I had sharp pain cross my beck low part.  Now 
I cant stand up [sic].”9  Employer’s occupational health nurse documented the 
employee’s treatment outcome as “sent home/Dr. office.”10 
  
At her appointment with Dr. Robson on the date of the accident, the employee reported 
severe pain in her lower back, numbness going down both legs, stiffness in the back 
muscles of her leg, and difficulty walking.  Dr. Robson ordered a CT myelogram and 
discussed fusion surgery to relieve employee’s back symptoms.  On April 2, 2012,      
Dr. Robson performed a three level fusion of the employee’s low back. 
 
Since her fusion surgery, the employee has continued to experience pain in her back 
and legs.  She stated, “I get up with the pain, I go to bed with the pain.”11  If she bends 
over to pick something up, she experiences a sharp pain starting in her lower back and 
going up her back.  If she bends to her left side, her right side hurts.  If she bends to her 
                                                
6 Transcript, page 12. 
7 Award, page 9. 
8 It might be argued, as a matter of common knowledge hospital beds are constructed in a manner that 
makes it more difficult or awkward to reach across them.  In the absence of any direct testimony in the 
record, however, our finding does not take this conclusion into account. 
9 Id. at 1248. 
10 Id. 
11 Id. at 11. 
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right side, her left side hurts.  She experiences constant tingling and occasional 
numbness in both legs.  She is uncomfortable lifting anything heavier than a gallon of 
milk.  She is able to stand for only a few minutes.  She can comfortably sit for about an 
hour.  She does some house cleaning while wearing a back brace but is only able to 
clean one room a day before she needs to lay down due to the pain.  She does light 
cooking which she tries to complete as fast as possible because she has to sit down 
during the process.  Her fiancé helps her with shopping and laundry.  She lays down to 
rest no less than four times a day.  She has difficulty sleeping because her back pain 
wakes her up.   
 
Dr. Robson did not order physical therapy after the employee’s spinal fusion but advised 
her to walk, swim, and ride a bike to assist her recovery.  The employee swims and 
goes to the gym three to four times a week.   
 
The employee experienced feelings of depression and anxiety prior to the accident.  
She took Xanax prescribed by her primary care physician to control her symptoms.  Her 
feelings of depression and/or anxiety did not limit her ability to work or perform activities 
of daily living.  After her February 16, 2012, injury and related back fusion surgery, the 
employee started hearing voices.  She saw shadows and images of mice, and heard a 
door close when she knew no one was there.  For a time she slept with a knife close to 
her bed.  Twice subsequent to her work injury, the employee received outpatient mental 
health treatment under the supervision of psychiatrist Dr. Shazia Malik.  Prior to her 
work injury, the employee had not been treated by a psychiatrist.  She currently takes 
pain medication for pain and depression but has weaned herself from narcotic 
medications.   
 
The employee feels she does not have an interest in anything.  She no longer engages 
in social activities she enjoyed prior to her injury, such as volleyball and dancing.  She 
does not attend events she frequently enjoyed in the past, such as weddings, birthdays, 
baptisms and funerals.  She stopped attending church because she does not want to be 
around people.  She no longer crochets.  She neglects personal care such as bathing 
and eating regular meals.  She does not actively plan to take her life but believes 
everyone would be better off if she was not around.    
 
As of the date of hearing, the employee considered her mood stabilized to some extent.  
She has stopped hearing voices and no longer sleeps with a knife by her bed.  
However, problems with her memory cause her to forget to pay bills, take medication, 
keep appointments, or purchase things she needs at the store.  Since her work injury, 
she has not returned to work or sought employment.  She remains under the care of  
Dr. Malik. 
 
Medical Evidence 
 
Dr. David B. Robson 
Dr. Robson, a board certified orthopedic spine surgeon, first saw the employee on 
December 21, 2011.  At that time, he reviewed a 2009 MRI which showed a large 
herniated disc at L3-4 with new onset of right greater than left symptoms.  Dr. Robson 
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ordered a new MRI and prescribed a Medrol dose pack.  On December 29, 2011,       
Dr. Robson again saw the employee and reviewed the results of the MRI.  Dr. Robson 
assessed a multilevel disc protrusion, most dominant at L3-4.  He excused the 
employee from work for one week and ordered a right L3-4 epidural steroid injection 
(EPI).   
 
On January 5, 2012, the employee returned to Dr. Robson and reported a 50% 
improvement in her pain after her EPI.  Dr. Robson ordered an additional EPI at L4-5 
and released the employee to light duty work with a 20-pound weight limit.  In a visit on 
January 24, 2012, Dr. Robson found that the employee’s leg pain had resolved due to 
the EPIs, that the employee had made good progress and was “doing quite well.”12  He 
released the employee to work that day without restrictions.   
 
Dr. Robson next saw the employee on February 16, 2012, the day of her work accident.  
Dr. Robson testified the employee reported, “She was reaching over in order to make a 
bed and felt a sharp pain in her back, and then developed left hip pain and a significant 
increase in the pain going down her leg.”13  He excused the employee from work and 
prescribed a tapering dose of oral steroids.  At the time of the employee’s next 
appointment on February 22, 2012, she reported a pain level of six and still complained 
of persistent weakness in her left leg.  Dr. Robson renewed a prescription for narcotic 
pain medication and ordered a CT myelogram.  Because the employee’s CT myelogram 
showed problems at multiple levels in her spine, including a calcified and enlarged 
herniated disc at L3-4, a persistent right-sided protrusion at L4-5 and bilateral foraminal 
stenosis of the foramen at L5-S1, Dr. Robson recommended surgery.  On April 2, 2012, 
Dr. Robson decompressed areas of the employee’s spine and performed a fusion with 
instrumentation from L3 to S1.    
 
In a follow up appointment on July 10, 2012, the employee reported a flare of low back 
and right leg pain.  In response, Dr. Robson prescribed a tapering dose of steroids, 
muscle relaxants and a narcotic pain pill.  On August 9, 2012, after determining that the 
instrumentation was in place and some early healing evidenced, Dr. Robson released 
claimant to return to work with a 30-pound lifting restriction with no repetitive bending, 
stooping, twisting, or awkward positions.   
 
In a patient visit note dated February 13, 2013, on the issue of causation, Dr. Robson 
stated:  
 

I believe the February 16, 2012 injury is the prevailing factor in [the 
employee’s] increased lower back pain and neurologic deficit on the left 
ankle and tibialis anterior.  Prior to this the patient did not have any 
neurologic deficit and was relatively asymptomatic after obtaining her two 
injections to her lumbar spine.14 

 
                                                
12 Transcript, page 92.   
13 Transcript, page 93.   
14 Id. at 137B.  We note Dr. Robson’s February 13, 2013, patient visit note specifically acknowledges the 
employee’s prior history of left leg pain.  Id. at 136. 
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On October 23, 2014, Dr. Robson reiterated, based on a reasonable degree of medical 
certainty, that the employee’s injury sustained by stretching over a bed to grab a sheet 
was the dominant and prevailing factor causing the problems with her left leg and back 
which necessitated his fusion surgery on April 2, 2012.  Dr. Robson further stated he 
believed the employee is currently only capable of working with a 30-pound weight limit, 
with no excessive bending, lifting, or twisting.  He opined that her primary injury did not 
combine with any preexisting disability to create a substantially greater disability than 
their simple sum and that the employee’s disabilities resultant from her work accident 
did not represent hindrances or obstacles to employment or reemployment within her 
restrictions.  Dr. Robson further did not anticipate a need for future medical care.  He 
testified that his charges, as set out in the record, were reasonable and necessary to 
cure and relieve the effects of the employee’s February 16, 2012, work related injury.15 
 
Dr. David T. Volarich 
Board certified orthopedic surgeon Dr. David Volarich examined the employee at her 
attorney’s request on June 17, 2013.  In conjunction with his exam, Dr. Volarich 
reviewed employee’s medical records including diagnostic imaging, hospital records, 
and operative reports.  Dr. Volarich later reviewed a report assessing the employee 
prepared by vocational counselor James England. 
 
In his report of June 17, 2013, Dr. Volarich recorded the following description by the 
employee of her work injury: 
 

On 2/16/12 Ms. Kalajdzic had gone into a patient’s [sic] to change the bed.  
She explained the beds were usually placed in the middle of the rooms, 
but this bed had been pushed next to the window.  To change the bed, 
she had to reach across the bed from [sic] and as she did so and lifted the 
mattress to remove the sheet, she experienced a sudden spasm and was 
unable to straighten up or move.  She noted pain in her low back that 
radiated into her right lateral leg to her right great toe, and some to her left 
side as well.  She reported her injury and was referred for care.  She was 
examined at the employee health clinic of 2/16/12 for complaints of back 
pain after she tried to change sheets on a bed, and was referred to        
Dr. Robson.16  

 
In his January 16, 2015, deposition, Dr. Volarich reiterated that the employee’s work 
injury occurred as “she was lifting a mattress in an awkward position.”17 
 
Dr. Volarich evaluated the employee’s disability preexisting her February 2012 work 
injury as 35% permanent partial disability (PPD) of the body as a whole due to disc 
herniation L3-4, disc bulges at L4-5 and L5-S1, and diffuse degenerative disc disease 
and degenerative joint disease, status post nonoperative treatment.  He testified that his 
evaluation was within a reasonable degree of medical certainty and included 
consideration of symptoms that required pain management and caused lost motion and 
                                                
15 Id. at 224-227.   
16 Transcript, page 275.   
17 Id. at 253. 
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discomfort.  Dr. Volarich agreed with Dr. Robson’s release of employee for full duty 
work to tolerance prior to her February 2012 injury. 
 
Dr. Volarich diagnosed the employee’s condition after the February 2012 work injury as 
lumbar radiculopathy secondary to progression of disc bulging at L4-5 and L5-S1, 
protrusions to the right side, as well as aggravation of a preexisting L3-4 disc herniation, 
status post bilateral decompression laminectomies with posterior spinal fusion and 
instrumentation L3 through S1.  He evaluated the employee’s disability attributable to 
her work injury as 40% PPD of the body as a whole, including back pain, lost motion, 
and ongoing right lower extremity weakness and paresthesias.    
 
Dr. Volarich opined that the injury that occurred on February 16, 2012, when the 
employee reached across a bed to lift a mattress was the substantial contributing factor 
causing her post injury conditions, all of which required decompression and fusion with 
instrumentation from L3 through S1.  He summarized, “The work injury was the 
prevailing factor causing symptoms, need for treatment, and resulting disabilities.”18 
 
Dr. Volarich further opined that the employee’s injuries represent hindrances or 
obstacles to employment or reemployment and that her disabilities combined to create a 
substantially greater disability than their simple sum.  After considering James 
England’s vocational assessment of the employee on October 14, 2013, Dr. Volarich 
found the employee permanently and totally disabled as a direct result of the work 
related injury of February 16, 2012, in combination with her preexisting medical 
conditions.  
 
Dr. Volarich placed the following restrictions on the employee’s activities after   
February 16, 2012: avoid all bending, lifting, pushing, pulling, carrying, climbing, and 
other similar tasks; not handle weights more than twenty pounds without using proper 
lifting techniques or on more than an occasional basis; not handle weight over her head, 
away from her body or carry weight over long distances; avoid staying in a fixed 
position, including sitting and standing, for longer than thirty minutes; change positions 
frequently to maximize comfort and rest as needed; a home exercise program to include 
stretching, strengthening and range of motion, as well as a nonimpact conditioning 
program such as walking, biking, and swimming to tolerance daily. 
 
He believed the employee had reached maximum medical improvement (MMI) but 
would need pain management to include narcotics, nonnarcotic medications, muscle 
relaxants, and physical therapy.  In addition he noted that if her back pain syndrome 
and radicular symptoms worsened, she may require epidural steroid injections, 
foraminal nerve root blocks, trigger point injections, TENS units, radiofrequency ablation 
procedures, a repeat myelogram/CT and EMG nerve conduction study.   
 
Dr. Robert Bernardi 
Employer produced the deposition and report of Dr. Robert Bernardi, a board-certified 
spinal neurosurgeon.  Dr. Bernardi saw the employee on September 3, 2013.   

                                                
18 Id. at 239.   
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Dr. Bernardi’s September 3, 2013, report includes the following statements relating to 
the employee’s work injury: 
 

On 02/16/12, Ms. Kalajdzic was at work.  She bent forward at the waist to 
reach across a bed.  She lifted the opposite side of the mattress to remove 
the sheet.  As she returned to an upright posture, she experienced 
immediate and severe pain in her low back that radiated to her right leg.19   

Dr. Bernardi described the mechanism of employee’s injury as “what’s 
called unsupported flexion where you’re sort of leaning over and lifting 
something up [which] is pretty notorious for when it will trigger a 
backache.”20   

He stated, “Ms. Kalajdzic struck me as a credible individual and historian ...  I believe 
that her 02/16/2012 work accident occurred as she describes it.  I also believe her 
symptoms started at that time.”21  Dr. Bernardi detected no Waddell’s signs during his 
physical exam, meaning that there were no non-organic or non-physiologic factors 
contributing to the employee’s presentation. 
 
In addition to taking employee’s medical history and reviewing her past medical records, 
Dr. Bernardi asked the employee to complete a Zung Depression Index and Modified 
Somatic Perception Questionnaire.  Dr. Bernardi reported that the employee’s score on 
the Zung Depression Index was profoundly elevated and that her score on the Somatic 
Perception Questionnaire was “very significantly elevated.”22  He believed these test 
results suggest the employee will have difficulty coping with back pain and responding 
to treatment of her back.    
 
Following Dr. Bernardi’s review of the employee’s medical history, records and 
diagnostic films and his examination on September 3, 2013, he concluded, “She has 
multi-level lumbar degenerative disease.  She has congenital lumbar stenosis.  She has 
low back pain.  She had bilateral lumbar radiculopathy.  she was status-post an L3 to 
sacral decompression and fusion.”23  Dr. Bernardi testified, within a reasonable degree 
of medical certainty, that the employee’s work incident on February 16, 2012, was not 
the prevailing factor causing these conditions.   
 
Dr. Bernardi found no difference between the employee’s December 23, 2011, MRI and 
the myelogram done on February 24, 2012, after her work accident.  He found no acute 
posttraumatic abnormalities on the myelogram, which he considered more accurate 
than an MRI.  Dr. Bernardi testified that the most notable aspect of the employee’s 
myelogram was its showing of calcification disc changes that would have occurred over 
the course of many months, if not years.   

                                                
19 Transcript, at 1022.   
20 Id. at 1026.   
21 Id. at 1028.   
22 Transcript, at 1026.   
23 Id. at 967.   
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Dr. Bernardi acknowledged an alternate theory that employee “had a preexisting 
degenerative disc problem and preexisting degenerative bulge and then superimposed 
on that she developed a new herniation or worsening bulge.”24  In response to 
questioning by the employee’s attorney, Dr. Bernardi agreed that the employee’s work 
accident aggravated a preexisting problem in her back.25  In his September 3, 2013, 
report he stated that the employee’s February 16, 2012, injury triggered her 
degenerative disease and stenosis “into becoming symptomatic.”26 
 
Dr. Bernardi did not regard Dr. Robson’s treatment of employee as unreasonable.  
However, he stated he would not personally have recommended a back fusion.          
Dr. Bernardi considered the employee’s surgery primarily a response to her desire for 
definitive treatment of recurrent back pain.   
 
Dr. Bernardi considered a minimum time off work after a spinal fusion to be three 
months, and more realistically even six months.  He considered the employee to be at 
maximum medical improvement at the time of his exam and agreed that Dr. Robson’s 
work restrictions, including a 30-pound lifting limit, would be permanent.   
 
Dr. Bernardi evaluated the employee’s permanent partial disability at 20% of the body 
as a whole unrelated to her February 16, 2012, work injury, “based on the nature of the 
procedure she had, based on the type of permanent restrictions she has, and … in part, 
upon her residual radicular findings.”27   
 
With respect to the need for future medical treatment, Dr. Bernardi further opined that 
the employee was at a “pretty high risk” for developing problems at other segments in 
her back because she has a smaller than average spinal canal and already has 
degenerative changes at other levels of her back.28  He believed the employee’s history 
of smoking would adversely affect the healing of her back fusion.  He would encourage 
the employee to control her pain by taking over-the-counter medication rather than 
narcotic medication and to participate in a home exercise program.  If the employee 
develops recurrent leg pain, additional injections might be reasonable although they 
would not relieve her back pain.    
  
Addressing the impact of employee’s depression, Dr. Bernardi testified, “I did get the 
genuine impression that [the employee] was distraught by her residual symptoms and 
her inability to return to the work that she had been doing for I think six years before her 
accident.”29  
 
Dr. Michael R. Jarvis 
Dr. Michael R. Jarvis, a board-certified psychiatrist, examined employee on behalf of the 
employer on February 26, 2016.  He found her cooperative throughout his exam and 

                                                
24 Id. at 968.  
25 Id. at 983.   
26 Id. at 1028-1028A.   
27 Transcript, at 990.   
28 Id. at 985. 
29 Id. at 972.   
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stated she appeared credible.  He testified that during his exam the employee “didn’t 
appear to be manipulative and she didn’t display any odd or bizarre behavior.”30   
 
Dr. Jarvis diagnosed the employee with major depression, moderate, recurrent.  He 
opined that the employee’s February 16, 2012, work accident was not, within a 
reasonable degree of medical certainty, the primary factor in causing this psychiatric 
condition.  Dr. Jarvis noted employee’s primary care physician’s prescriptions for Zoloft 
in 2007 and Xanax in 2010.  He concluded that the employee had preexisting major 
depression that was not consistently treated and an ongoing major depression “typified 
by prevailing low mood, difficulty sleeping, appetite, concentration, memory, lethargy, 
lack of energy, hopelessness and helplessness, and. . .  [occasional] suicidal ideation 
and passive thoughts.”31  Dr. Jarvis criticized the diagnoses and medications prescribed 
by Dr. Malik.  He suggested treatment of employee’s depression pharmacologically 
without a psychotherapist’s assistance.  Dr. Jarvis agrees that the employee needs 
psychiatric treatment but considers her need for such treatment unrelated to her work 
injury.  He evaluated the employee as having no PPD of a psychiatric nature relating to 
her work injury.    
  
Dr. Jarvis conceded the employee’s work injury may have been a contributing factor to 
her need for psychiatric care.  He acknowledged that not working, having no sense of 
purpose, and financial distress could have made employee’s depression worse and that 
her depression did get worse after her injury.  Dr. Jarvis admitted that people who suffer 
from a major depressive disorder have functional consequences, including “more pain 
and physical illness and greater decreases in physical, social and role functioning.”32  In 
response to questioning by employee’s attorney, Dr. Jarvis estimated the employee’s 
permanent partial disability relating to depression preexisting her work injury as 25% of 
the body as a whole.  He agreed that this disability could combine with her orthopedic 
problems to create a disability that is greater than the simple sum.33  Dr. Jarvis 
considered the employee capable of working with her degree of impairment relating to 
moderate depression but stated, “I don’t think she [employee] is particularly educable.”34   
  
Dr. Jennifer Elaine Brockman 
Dr. Jennifer Elaine Brockman, board-certified in psychiatry and forensic psychiatry, 
examined the employee at the request of employee’s attorney on July 14, 2015.  She 
reviewed the employee’s medical records, depositions, IME’s, and vocational 
rehabilitation evaluations as detailed in her report of July 21, 2015.35  Dr. Brockman 
diagnosed the employee with major depressive disorder-recurrent, moderate to severe, 
chronic, with moderate anxious distress and psychosis.  Dr. Brockman considered the 
employee’s work injury of February 16, 2012, to be the prevailing factor in the 

                                                
30 Id. at 1051. 
31 Id. at 1054. 
32 Transcript, at 1069.   
33 As noted in an objection raised by the SIF’s attorney, evaluation of the employee’s preexisting disability 
was not a part of Dr. Jarvis’ report.  Id. at 1070-1071. 
34 Id. at 1064.   
35 Id. at 359-360. 
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aggravation of her preexisting psychiatric condition of major depressive disorder within 
a reasonable degree of medical certainty.   
 
Dr. Brockman evaluated the employee’s psychiatric disability prior to her work injury as 
zero because the employee’s symptoms of anxiety and depression were well controlled 
and did not limit her ability to work or complete her activities of daily living.  She 
evaluated the employee’s disability relating to her work injury, due to aggravation of her 
major depressive disorder, as 50% of the body as a whole.  She further considered the 
employee’s physical and psychiatric disabilities in combination to create a substantially 
greater disability than their simple sum.   
 
Dr. Brockman believes the employee has reached maximum medical improvement.  
She opined, within a reasonable degree of medical certainty, that the employee would 
have difficulty maintaining “pace and persistence’ in the work place and learning new 
things due to her major depressive disorder.36  Dr. Brockman concluded the employee 
is not able to compete in the open labor market because of the combination of her 
physical and psychiatric disabilities.    
 
Dr. Brockman considered the employee’s needs for future medical treatment to include 
further medication trials and adjustments under the supervision of a psychiatrist; therapy 
to develop positive coping strategies and work on plans consistent with changes in the 
employee’s life; and possibly the assistance of a caseworker.  She summarized:  
 

While I do not find Ms. Kalajdzic’s need for psychiatric treatment at this 
time to be entirely related to her work-related accident, the increased 
severity of her symptoms demonstrated post-accident have made such 
treatment necessary.  Her need for further medication trials/use and the 
increased frequency of her treatment sessions as well as increased level 
of services required appears to be directly linked to the aggravation of her 
symptoms following her accident on February 16, 2012.37 

 
Vocational Rehabilitation Experts 
 
Mr. James England 
James England, rehabilitation counselor, conducted an evaluation of employee at her 
attorney’s request on September 16, 2013.  Mr. England reviewed medical records and 
doctors’ reports documenting the employee’s treatment and current work related 
restrictions as well as the employee’s November, 2012 deposition.  He found the 
employee extremely cooperative and considered her English very good.  He believed 
she put forth good effort on tests he administered.  He noted she shifted often while 
sitting and got up to move around after sitting for about thirty minutes into his 
evaluation.  
 
Mr. England found the employee capable of reading at the high school level.  Her math 
skills tested at the 8th grade level.   
                                                
36 Id. at 315-316. 
37 Transcript, at 366. 
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Mr. England summarized the employee’s main physical complaints as follows: 
 

• Pain in her low back going into both legs 
• Numbness in the outside of her right leg 
• Muscle spasms 
• Difficulty bending over and trouble getting up from a kneeling position, an inability 

to squat 
• A need to change positions throughout the day and to lay down an average of 

three times a day to alleviate pain 
• Increased pain with changes in weather and vibration 
• Anxiety 
• Inability to sleep longer than four hours before being awakened by pain 
• Fatigue during the day due to lack of sleep, resulting in a need to pace herself 

when performing household tasks such as cleaning or cooking 
 

Mr. England noted that most of employee’s jobs in the past have involved at least 
medium level exertion.  He found her unable to return to her immediate past work due to 
her current medical restrictions. 
 
Mr. England considered that the employee’s presentation, in combination with her self-
described day-to-day functioning, would make it difficult for her to compete for and 
sustain employment in the long run.  He noted the employee is significantly overweight 
and visibly uncomfortable and that her history of back surgery would be a deterrent to 
finding and sustaining work.  He further concluded: 
 

. . .  I am not aware of any job setting that would allow someone to lie 
down periodically to get through the day because of pain. . . .  [S]omeone 
who is getting only four hours of rest on many nights will certainly find it 
hard to be awake and alert the following day to allow them to function in 
the work setting where being awake, alert and paying attention to detail 
are all important parts of the job. 
 
I encouraged her to consider vocational rehabilitation if she reaches the 
point where she can get through the day without having to recline 
periodically and at unpredictable times.  Absent such improvement, 
however, I believe she may very well remain totally disabled from a 
vocational standpoint.38  

 
Mr. Frank Trares 
Employer referred the employee to certified rehabilitation counselor Frank Trares for 
evaluation.  Mr. Trares initially consulted with the employee on July 24, 2014, at her 
attorney’s office.  He recorded her physical complaints as follows: 
 

                                                
38 Transcript, at 421.   
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• Low back pain, tingling in both legs and back spasms if she remains in the same 
position for more than an hour 

• Worsening of symptoms when the employee bends over, showers or stands for 
prolonged periods 

• Interrupted sleep patterns, getting at maybe six hours of sleep on a good night 
 
He noted employee’s report that her symptoms improve with swimming, medications 
and changing positions, that she uses no assistive devices and that she takes 
medications  including a tranquilizer, muscle relaxant, inhaler, and over-the-counter pain 
medication.  
 
Mr. Trares stated, “Ms. Kalajdzic’s attitude and presentation during our interview was 
pleasant or cooperative – She expressed a seemingly guarded attitude about returning 
to some form of occupational activity due to symptoms of depression.”39     
 
Mr. Trares reviewed no medical records other than the reports of Drs. Volarich and 
Bernardi.  He reviewed no depositions, including the employee’s depositions, and 
performed no vocational testing.  He noted the employee graduated from high school 
and attended two semesters of college studying social work in Bosnia but did not 
complete a degree.  She owns a laptop computer, knows how to access the internet 
and use e-mail, but is not familiar with any software applications.  Finally, he observed 
that the employee possesses a valid Missouri driver’s license and owns a vehicle, that 
her primary language is Bosnian, and that she speaks fluent English.   
 
Mr. Trares conceded that the employee had no transferable skills from her last three 
jobs, because of her physical limitations.  Based on information gathered in his initial 
consultation with the employee, Mr. Trares conducted a Limited Labor Market Sampling 
exploring positions within claimant’s vocational background and physical limitations 
which he described as involving either sedentary and or light exertion levels.  Based on 
telephone calls and internet job descriptions Mr. Trares identified seventeen positions 
he considered commensurate with the employee’s rehabilitation variables.  Based on 
this information he concluded that the employee had access to positions paying $9.68 
to $16.16 per hour and should be able to obtain gainful employment.”40  
 
Our findings 
We resolve the conflicting expert opinion testimony with regard to employee’s claimed 
injuries as follows.  We first address employee’s claimed physical injuries.  In our view, 
Dr. Bernardi’s acknowledgment that the employee’s injury aggravated her condition and 
led to it becoming symptomatic is to some extent supportive of a finding that employee’s 
February 16, 2012, work injury was the prevailing factor causing some permanent 
disability.  After careful consideration, we find, consistent with the expert testimony of 
Drs. Robson and Volarich that employee has satisfied her burden of proving that her 
injury by accident on February 16, 2012, was the primary factor causing both her injury 
and her need for medical treatment.  We further credit the opinions of Drs. Robson and 

                                                
39 Id. at 1235A.  
40 Transcript, at 1247.   
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Volarich (and so find) that the employee’s work injury was also the prevailing factor 
resulting in her current permanent work restrictions and permanent disability that 
includes back pain, lost motion and ongoing right lower extremity weakness and 
paresthesia.   
 
As we have noted above, on August 9, 2012, approximately four months after the 
employee’s spinal fusion surgery, Dr. Robson found the employee capable of working 
with restrictions of a thirty-pound weight limit, with no repetitive bending, stooping, 
twisting, or awkward positions.  Dr. Bernardi considered six months off work more 
realistically required for recovery from a spinal fusion.  We find that employee was not 
able to work and was engaged in the rehabilitative process from February 17, 2012, 
until August 9, 2012, at which time she reached maximum medical improvement.   
 
We find that employee sustained disability attributable to her February 16, 2012, injury 
of 25% PPD of the body as a whole, including back pain, lost motion and ongoing right 
lower extremity weakness and paresthesias.  In so finding, we rely on Dr. Volarich’s 
evaluation of the employee’s work related disability.  We further find, based on the 
assessments of Drs. Volarich and Bernardi, that employee had preexisting disability of 
30% of the body as a whole attributable to disc herniation, disc bulges, and diffuse 
degenerative disc disease and degenerative joint disease and sequela. 
 
Turning to employee’s claimed psychiatric injuries, we note that both Drs. Jarvis and 
Brockman agree the employee suffered from a major depressive disorder prior to her 
work injury.  Based on this testimony we find that the employee’s preexisting depressive 
disorder resulted in preexisting disability in the amount of 15% of the body as a whole.  
We further credit the opinion from Dr. Jarvis and find the employee sustained an 
additional 10% of PPD of the body as a whole attributable to depression as a result of 
her February 16, 2012, work injury. 
   
We find that disabilities resulting from the employee’s primary injury combined with her 
preexisting disabilities to create a substantially greater disability than the simple sum.  
We find, as documented by Dr. Bernardi’s testing relating to the employee’s mental 
state, that employee’s preexisting depression made her more vulnerable to pain and 
exacerbated the symptoms that led to her back fusion surgery.  Employee’s major 
depressive disorder also contributes to her current level of chronic pain.   
 
Based on the opinion of vocational rehabilitation expert James England, as well as     
Dr. Volarich, we conclude that the employee’s current disabilities combined with a lack 
of transferrable skills preclude her from competing for employment in an open labor 
market.  Vocational rehabilitation counselor Frank Trares’ assessment, mainly based on 
a brief consultation with the employee followed by identification of possible employment 
opportunities through a phone and internet job search, does not persuade us otherwise.  
We find employee permanently and totally disabled as a direct result of her work related 
injury of February 16, 2012, in combination with her preexisting medical conditions.  
 
With regard to the topic of future medical care, we note that Dr. Volarich testified that 
the employee will need future medical care including pain medication, muscle relaxants, 
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physical therapy, epidural steroid injections, foraminal nerve root blocks, trigger point 
injections, TENS units, radiofrequency ablation procedures, and potentially a repeat 
myelogram/CT and EMG nerve conduction study.  Dr. Bernardi agreed that the 
employee is at risk for developing problems at other segments in her back and will 
require at least over-the-counter pain medication, accompanied by home exercise and 
possibly additional injections for leg pain.  We credit the opinions of Drs. Volarich and 
Bernardi regarding the employee’s need for future medical treatment. 
 
Conclusions of Law     
Accident41 
Section 287.020.2. RSMo defines “accident” as “an unexpected traumatic event or 
unusual strain identifiable by time and place of occurrence and producing at the time 
objective symptoms of an injury caused by a specific event during a single work shift.” 
 
Based on employee’s credible statements and testimony, we are convinced that she 
sustained an unusual strain at work on February 16, 2012, when she attempted to lift a 
mattress on a hospital bed in an awkward position.  All evidence establishes that, as an 
immediate result of this unusual strain, the employee experienced objective symptoms 
of an incapacitating injury.  We conclude that employee sustained an accident. 

 
Medical causation 
Section 287.020.3(1) RSMo sets forth the standard for medical causation applicable to 
this claim and provides, in relevant part, as follows: 
 

An injury by accident is compensable only if the accident was the 
prevailing factor in causing both the resulting medical condition and 
disability.  "The prevailing factor" is defined to be the primary factor, in 
relation to any other factor, causing both the resulting medical condition 
and disability. 
 

In this case, orthopedic surgeon Dr. Robson, the employee’s treating physician, testified 
within a reasonable degree of medical certainty that the employee’s February 16, 2012, 
work injury was the prevailing factor in causing the problems with her left leg and back 
that necessitated spinal fusion surgery on April 2, 2012.  Board-certified orthopedic 
surgeon Dr. David Volarich also agreed, within a reasonable degree of medical 
certainty, the employee’s work injury of February 16, 2012, was the prevailing factor 
causing her post injury conditions which required spinal decompression and fusion.  
Even employer/insurer’s expert, spinal neurosurgeon Dr. Robert Bernardi, found that 

                                                
41 We note some apparent confusion as to the scope or nature of the issues identified at the hearing for 
determination by the ALJ.  The ALJ characterized the first issue in dispute as “whether or not the claimant 
sustained an accident arising out of and in the course of employment on February 16th, 2012[.]”  
Transcript, page 2.  It is worth noting here, as we have in the past, that § 287.020.3(2) does not require 
an employee to prove an “accident” arising out of and in the course of employment, but rather an “injury” 
arising out of and in the course of employment; the distinction is not merely academic where both 
“accident” and “injury” have specific definitions for purposes of Chapter 287, and where we are required 
to strictly construe to provisions of the Missouri Workers’ Compensation Law.  See §287.800.1 RSMo.   
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the February 16, 2012, work injury triggered the employee’s preexisting back problems 
into becoming symptomatic.42 
 
We have credited the opinions from Drs. Volarich, Robson, and Jarvis on the disputed 
issues of medical causation.  We conclude that the accident was the prevailing factor 
causing the resulting medical conditions of back pain, lost motion and ongoing right 
lower extremity weakness, paresthesia, and depression, as well as permanent disability 
referable to these conditions.   
 
Injury arising out of and in the course of the employment 
Section 287.020.3(2) RSMo provides as follows: 
 

An injury shall be deemed to arise out of and in the course of the 
employment only if: 
 
(a)  It is reasonably apparent, upon consideration of all the circumstances, 

that the accident is the prevailing factor in causing the injury; and 
 

(b)  It does not come from a hazard or risk unrelated to the employment to 
which workers would have been equally exposed outside of and 
unrelated to the employment in normal nonemployment life.  

 
We have already determined that the accident is the prevailing factor causing 
employee’s injury.  Accordingly, we proceed to consider whether the facts of this claim 
satisfy the requirements of § 287.020.3(2)(b) for an injury arising out of and in the 
course of the employment. 
 
We have found that the bed employee was changing at the time of her accident was 
positioned awkwardly against a wall or window as opposed to in the middle of the room; 
that employee had no control over placement of employer’s hospital beds; and that the 
bed’s awkward placement required the employee to reach across the bed without back 
support to lift up the mattress in order to change its sheets. 
 
In the case of Pile v. Lake Reg'l Health Sys., 321 S.W.3d 463 (Mo. App. 2010), the 
Missouri Court of Appeals, Southern District, held that application of § 287.020.3(2)(b) 
involved a two-step analysis, the first step being to determine whether the hazard or risk 
is related or unrelated to the employment.  Pile reasoned that where an employee’s 
injury is related to her exposure to excess walking at work, it was not necessary to 
consider whether she would have been equally exposed to the same risk in her normal 
nonemployment life: 
 

Where the activity giving rise to the accident and injury is integral to the 
performance of a worker’s job, the risk of the activity is related to 
employment.  In such a case, there is a clear nexus between the work and 
the injury.  Where the work nexus is clear, there is no need to consider 

                                                
42 Transcript, 1028, 1028A.   
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whether the worker would have been equally exposed to the risk in normal 
non-employment life.   

 
Pile, 321 S.W.3d 463 at 467. 

 
Two years later, in Johme v. St. John’s Mercy Healthcare 366 S.W.3d 504 (Mo. banc 
2012) the Supreme Court of Missouri interpreted § 287.020.2(2)(b) as requiring an 
employee to prove that his or her injury “was caused by [a] risk related to her 
employment activity as opposed to a risk to which she was equally exposed in her 
‘normal nonemployment life (emphasis added).”  Id at 512.    

 
Later the same year, in a case involving interpretation of § 287.020.2(2)(b), the Missouri 
Court of Appeals, Eastern District, stated, “In Johme, the Missouri Supreme Court 
indicated that the two-step Pile  test is no longer the appropriate analysis for 
determining whether an injury arose out of and in the course of employment.”  Pope v. 
Gateway to the W. Harley Davidson, 404 S.W.3d 315, 317, Fn.1 (Mo. App. 2012).  On 
the other hand, in the more recent decision by the Missouri Court of Appeals, Western 
District, in the case of Young v. Boone Elec. Coop. 462 S.W.3d 783 (Mo. App. 2015), 
the court appeared to instead endorse Pile’s two-step test, stating as follows:  
 

A claimant is not required to prove both that the hazard from which her 
injury arose was related to her employment and that the hazard was one 
which she was not equally exposed to in her nonemployment life.  Rather, 
the claimant has the burden of proving that her injury “was caused by [a] 
risk related to her employment activity as opposed to a risk to which she 
was equally exposed in her ‘normal nonemployment life.’”  Johme, 366 
S.W.3d at 512 (emphasis added).  Meaning, implicit in a finding that the 
claimant was exposed to the risk from which her injury arose because of 
her employment, is a finding that the claimant could have avoided the risk 
outside of her employment.”   

 
Young, 462 S.W.3d at 790, Fn.9.  
 
Because the language of § 287.020.3(2)(b) has been subject to different judicial 
interpretations, we will consider in this case not only whether the employee’s injury 
arose from a hazard related to the duties of her employment but also whether the 
employee was equally exposed to the risk source of her injury in her normal 
nonemployment life. 
 
The risk or hazard from which employees injuries came was that of exerting herself 
while engaged in awkward postures in order to complete her work duty of changing 
sheets on employer’s beds.  It follows that this risk or hazard was directly related to 
performance of employee’s job duties; we can easily conclude, therefore, that the risk or 
hazard from which employee’s injuries came was related to her work for employer.  We 
further find that the employee was not equally exposed in her normal, nonemployment 
life to the risk of reaching over an awkwardly placed hospital bed and lifting a mattress 
without proper back support because of the bed’s awkward placement against a wall.   
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In that the facts of this claim satisfy all applicable elements of 287.020.3(2)(b), we 
conclude that employee’s injuries arose out of and in the course of her employment.    
 
Liability for Past Medical Expenses 
Section 287.140 RSMo provides, in relevant part, as follows: 

 
In addition to all other compensation paid to the employee under this 
section, the employee shall receive and the employer shall provide such 
medical, surgical, chiropractic, and hospital treatment, including nursing, 
custodial, ambulance and medicines, as may reasonably be required after 
the injury or disability, to cure and relieve from the effects of the injury. 
 

Employee’s medical records, bills corresponding to the treatments described in the 
medical records, and testimony describing her course of treatment are included in the 
record.    
 
At hearing, the employee and employer/insurer stipulated that employer’s liability for 
past medical was disputed in the amount of $115,178.80.43  However, employee’s brief 
to the Commission includes a request for past medical expenses in the amount of 
$109,518.85 consisting of bills from Dr. Robson, Missouri Baptist Medical Center, 
Centre Pointe Hospital, and CVS Pharmacy as follows: 
 

Dr. Robson                                                  $52,934.00 
Missouri Baptist Medical Center                     4,825.34 
                                                                           816.06 
                                                                      40,934.24 
                                                                           145.08 
                                                                           145.08 
Centre Pointe Hospital                                    8,400.00 
CVS Pharmacy                                                1,319.05 
    

           Total                                                          $109,518.85  
 
Employer does not argue that this new, discounted amount identified in employee’s brief 
was inappropriately calculated.  Rather, employer argues it is not liable for these past 
medical expenses because the employee never asked employer to authorize medical 
treatment through worker’s compensation and did not retain an attorney and file a claim 
until later in the year after her back surgery.  Employer argues that the employee 
exercised her right to select her own physician at her own expense, as permitted under 
§ 287.140.1:  “If the employee desires, she shall have the right to select his own 
physician, surgeon, or other such requirement at his own expense.”  
 
 
 

                                                
43 Transcript, 2.   
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Section 287.140.10 RSMo provides, in pertinent part:   
 

The employer shall have the right to select the licensed treating physician, 
surgeon, chiropractic physician, or other health care provider; . . . 

 
We are not persuaded, for the following reasons.  First, we note that employer’s internal 
“Employee Report of a Work-Related Injury, Illness or Exposure” form documents 
employee’s immediate report of her February 16, 2012, work injury to employer.  Shortly 
after employee’s accident, employer’s agent, the employee’s floor manager, called to 
schedule an appointment for employee that day with Dr. Robson.  Employer was well 
aware that the employee was in need of medical treatment and had every opportunity to 
provide treatment prior to the employee’s fusion surgery on April 2, 2012, more than six 
weeks after her work injury.  It was employer’s choice to treat the employee’s injury from 
its inception as not compensable.  Where an employer neglects to provide reasonable 
and necessary medical aid, just as where an employer overtly refuses such treatment, 
an employee is free to procure such treatment on her own.  Herring v. Yellow Freight 
System, Inc., 914 S.W.2d 816, 822 (Mo. App. 1995); see also Martin v. Town and 
Country Supermarkets, 220 S.W.3d 836, 847 (Mo. App. 2007). 
 
Regarding the bills relating to employee’s mental health treatment, we note that 
employee need not prove that her psychiatric condition was entirely attributable to her 
February 16, 2012, accident to establish that psychiatric treatment was reasonably 
required to cure and relieve her compensable injury.  As noted in Tillotson v. St. Joseph 
Medical Center, 347 S.W.3d 511 (Mo. App. 2011):  
 

[I]t is immaterial that the treatment may have been required because of 
the complication of pre-existing conditions, or that the treatment will 
benefit both the compensable injury and a pre-existing condition.  Bowers 
v. Hiland Dairy Co., 188 S.W.3d 79, 83 (Mo. App. S.D. 2006).  Rather, 
once it is determined that there has been a compensable accident, a 
claimant need only prove that the need for treatment and medication 
flow from the work injury.  Id.  The fact that the medication or treatment 
may also benefit a non-compensable or earlier injury or condition is 
irrelevant.  Id. 
(emphasis added).  

 
We conclude that employee incurred medical treatment reasonably required to cure and 
relieve the effects of her work related injury from February 16, 2012, through January 
21, 2016, in the amount of $109,518.85.  We conclude that employer is liable under      
§ 287.140 for this amount. 
 
Future Medical Treatment 
Section 287.140.1 RSMo provides for an award of future medical treatment where the 
employee can prove there is a reasonable probability of a need for future medical 
treatment that flows from the work injury.  Conrad v. Jack Cooper Transp. Co., 273 
S.W.3d 49, 51-4 (Mo. App. 2008).  We have credited the opinions of Drs. Volarich and 
Bernardi regarding the employee’s need for future medical treatment.  We conclude that 
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employee is entitled to, and employer is hereby ordered to provide, that future medical 
treatment that may reasonably be required to cure and relieve employee of the effects 
of the injury. 
 
Nature and Extent of Temporary Total Benefits 
Section 287.170 RSMo provides for the payment of temporary total disability benefits 
while an employee is engaged in the rehabilitative process following a compensable 
work injury.  Greer v. Sysco Food Servs., 475 S.W.3d 655 (Mo. 2015).   
 
We have found that employee reached maximum medical improvement as of August 9, 
2012.  We have found that employee was not able to work and was engaged in the 
rehabilitative process following her spinal fusion of April 2, 2012, until August 9, 2012, 
when Dr. Robson released her to return to work with a 30-pound lifting restriction with 
no repetitive bending, stooping, twisting, or awkward positions.   
 
We conclude that employee is entitled to, and employer is obligated to pay, weekly 
payments of temporary total disability benefits beginning February 17, 2012, until 
August 9, 2012, at which time she reached maximum medical improvement, at the 
stipulated temporary total disability benefit rate of $305.62. 
 
Liability of the employer and the Second Injury Fund for any permanent partial disability 
or permanent total disability benefits 
Section 287.220 RSMo creates the Second Injury Fund and provides when and what 
compensation shall be paid in "all cases of permanent disability where there has been 
previous disability."  As a preliminary matter, the employee must show that he suffers 
from “a preexisting permanent partial disability whether from compensable injury or 
otherwise, of such seriousness as to constitute a hindrance or obstacle to employment 
or to obtaining reemployment if the employee becomes unemployed…”  Id.   
 
Missouri courts have articulated the following test for determining whether a preexisting 
disability constitutes a “hindrance or obstacle to employment”: 
 

[T]he proper focus of the inquiry is not on the extent to which the condition 
has caused difficulty in the past; it is on the potential that the condition 
may combine with a work-related injury in the future so as to cause a 
greater degree of disability than would have resulted in the absence of the 
condition. 

 
Knisley v. Charleswood Corp., 211 S.W.3d 629, 637 (Mo. App. 2007) (citation omitted). 
 
We are convinced that employee’s preexisting disabilities relating to disc herniation, 
disc bulges, and degenerative disc and joint disease and her major depressive condition 
were each serious enough to constitute hindrances or obstacles to employment, in that 
we are persuaded they had the potential to combine with a work injury to result in worse 
disability than would have resulted in the absence of the preexisting conditions. 
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Fund liability for PTD under Section 287.220.1 occurs when [the 
employee] establishes that he is permanently and totally disabled due to 
the combination of his present compensable injury and his preexisting 
partial disability.  For [the employee] to demonstrate Fund liability for PTD, 
he must establish (1) the extent or percentage of the PPD resulting from 
the last injury only, and (2) prove that the combination of the last injury 
and the preexisting disabilities resulted in PTD. 

 
Lewis v. Treasurer of Mo., 435 S.W.3d 144, 157 (Mo. App. 2014). 
 
Section 287.220 requires us to first determine the compensation liability of the employer 
for the last injury, considered alone.  Landman v. Ice Cream Specialties, Inc., 107 
S.W.3d 240, 248 (Mo. 2003).  We have found that, as a result of her February 16, 2012, 
work injury, the employee sustained permanent partial disability of 25% of the body as a 
whole attributable to back pain, lost motion, ongoing right lower extremity weakness and 
paresthesia, and an additional 10% of the body as a whole for psychiatric disability.  
Employee is not permanently and totally disabled based on the effects of the work 
injury, considered alone. 
 
Instead, we have found that the employee’s preexisting orthopedic disabilities and her 
preexisting major depressive condition combined with her work-related injury to result in 
permanent total disability.  Therefore, we find the Second Injury Fund liable to employee 
for permanent total disability benefits. 
 
Award 
We reverse the award of the administrative law judge.  We conclude that employee 
suffered a compensable injury arising out of and in the course of her employment on 
February 16, 2012.    
 
Employer/insurer shall pay to employee $109,518.85 for her past medical expenses.  In 
addition, employer/insurer shall provide to employee all future medical care that may 
reasonably be required to cure and relieve employee of the effects of her injury, 
including but not limited to, the treatment modalities identified and recommended by   
Dr. Volarich. 
 
Employer is obligated to pay weekly payments of temporary total disability benefits 
beginning February 17, 2012, until August 9, 2012, the date employee reached 
maximum medical improvement, at the stipulated temporary total disability benefit rate 
of $305.62. 
  
Thereafter, the employer is liable to employee for permanent partial disability benefits in 
the amount of $305.62 for 140 weeks.  Beginning 140 weeks after employee reached 
maximum medical improvement on August 9, 2012, the Second Injury Fund shall pay to 
employee permanent total disability benefits in the weekly amount of $305.62 for 
employee’s lifetime, or until modified by law. 
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This award is subject to a lien in favor of Frank Niesen, Jr., Attorney at Law, in the 
amount of 25% for necessary legal services rendered. 
 
Any past due compensation shall bear interest as provided by law. 
     
The award and decision of Administrative Law Judge Margaret D. Landolt, issued June 20, 
2017, is attached solely for reference. 
 
Given at Jefferson City, State of Missouri, this        30th         day of January 2018. 

 
 LABOR AND INDUSTRIAL RELATIONS COMMISSION 

 
 
    
 John J. Larsen, Jr., Chairman 
 
 
 VACANT  
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Employee: Snezana Kalajdzic Injury No.: 12-063341  
 
Dependents: N/A          
   
Employer: St. Louis Children’s Hospital   
                                                                               
Additional Party: Second Injury Fund  
                                                                                       
Insurer: Self-insured   
 
Hearing Date:  April 3, 2017 Checked by: MDL   
 
 

FINDINGS OF FACT AND RULINGS OF LAW 
 
 1. Are any benefits awarded herein? No  
 
2. Was the injury or occupational disease compensable under Chapter 287? No  
 
 3. Was there an accident or incident of occupational disease under the Law? No 
  
4. Date of accident or onset of occupational disease: Alleged February 16, 2012  
 
5. State location where accident occurred or occupational disease was contracted: St. Louis, Missouri 
 
 6. Was above employee in employ of above employer at time of alleged accident or occupational disease? Yes 
  
 7. Did employer receive proper notice? Yes   
 
 8. Did accident or occupational disease arise out of and in the course of the employment? No   
  
9. Was claim for compensation filed within time required by Law? Yes  
 
10. Was employer insured by above insurer? Yes   
 
11. Describe work employee was doing and how accident occurred or occupational disease contracted: 
 Employee was bending over to change a sheet on a hospital bed. 
 
12. Did accident or occupational disease cause death? No    
  
13. Part(s) of body injured by accident or occupational disease: N/A 
 
14. Nature and extent of any permanent disability: N/A 
 
15. Compensation paid to-date for temporary disability: 0  
 
16. Value necessary medical aid paid to date by employer/insurer? 0   
 
 
Employee: Snezana Kalajdzic  Injury No.: 12-063341 
 
 

Before the 
Division of Workers’    

Compensation 
Department of Labor and Industrial 

Relations of Missouri 
Jefferson City, Missouri 



Issued by DIVISION OF WORKERS' COMPENSATION` Injury No. 12-063341 

WC-32-R1 (6-81)  Page 2 

 
17. Value necessary medical aid not furnished by employer/insurer? 0  
 
18. Employee's average weekly wages: $458.80  
 
19. Weekly compensation rate: $305.62/$305.62  
 
20. Method wages computation: By stipulation   
      

COMPENSATION PAYABLE 
 

21. Amount of compensation payable:   NONE 
  
22.  Second Injury Fund liability: No       
 
       
                                                                                        TOTAL:   0  
 
23.  Future requirements awarded: None   
 
 
 
 
 
Said payments to begin and to be payable and be subject to modification and review as provided by law. 
 
The compensation awarded to Claimant shall be subject to a lien in the amount of N/A of all payments hereunder in 
favor of the following attorney for necessary legal services rendered to Claimant:  N/A 
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FINDINGS OF FACT and RULINGS OF LAW: 
 
 
Employee: Snezana Kalajdzic     Injury No.:  12-063341 

 
Dependents: N/A             Before the     
        Division of Workers’ 
Employer: St. Louis Children’s Hospital        Compensation 
            Department of Labor and Industrial 
Additional Party: Second Injury Fund    Relations of Missouri 
                   Jefferson City, Missouri 
 
Insurer: Self-Insured      Checked by:  MDL 
 

PRELIMINARIES 
 

A hearing was held on April 3, 2017 at the Division of Workers’ Compensation in the 
City of St. Louis, Missouri. Snezana Kalajdzic ("Claimant") was represented by Mr. Frank 
Niesen. St. Louis Children's Hospital ("Employer") which is self-insured was represented by Mr. 
John Kafoury. The Second Injury Fund (“SIF”) was represented by Assistant Attorney General  
Rachael Houser. Mr. Niesen requested a fee of 25% of Claimant's award.   

 
The parties stipulated that on or about February 16, 2012, Claimant was an employee of 

Employer; venue is proper in the City of St. Louis, Missouri; Employer received proper notice of 
the injury; the claim was timely filed; Claimant's rates of compensation are $305.62 for total 
disability benefits and $305.62 for permanent disability benefits; and Employer has denied this 
claim and paid no benefits.   

 
The issues to be resolved are whether Claimant sustained an accident and injury arising 

out of and in the course of employment on or about February 16, 2012; medical causation; 
liability of Employer for past medical expenses; liability of Employer for temporary total 
disability benefits; nature and extent of permanent disability; liability of Employer for future 
medical expenses; and liability of SIF. 

 
 Only evidence necessary to support the award will be summarized. Any objections not 
expressly ruled on during the hearing or in this award are now overruled.  

 
SUMMARY OF EVIDENCE 

 
Claimant was born in the former Yugoslavia (now known as Bosnia) on March 11, 1970.  

Claimant was educated in Europe, and has a high school degree and two years of college where 
she studied social work. In Yugoslavia, Claimant worked as a retail sales person. While living in 
Yugoslavia, in 1985, Claimant’s father died of a stroke. After her father’s death, she lived with 
her mother and brother. During the Bosnian war from 1992 to 1995 her family was without 
water, food, and electricity. During the war Claimant was harassed by soldiers. There was 
shooting, and grenades exploded around her.    

 
In 1997, Claimant immigrated to the United States. When she came to St. Louis, she 

worked as a line worker for a company called Chemsico for six to nine months. Claimant also 
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worked as a custodian and at a furniture manufacturing company for six years. In 2006, Claimant 
began working for Employer as a patient care technician. Her job duties included feeding and 
bathing patients, assisting patients in getting dressed and getting in and out of beds, turning 
surgical patients, and changing and cleaning beds.  She usually worked three days per week, 12 
hour shifts from 7:00 a.m. to 7:00 p.m. On 10 or 12 occasions during her tenure at the hospital 
she was responsible for doing secretarial work (including computer work and patient input 
information).  

 
Claimant is not married and lives with her boyfriend. She has no children and no relatives 

in the United States. She is fluent in the Serbo-Croatian language and English. Claimant learned 
English by watching television and working with people.  

 
PRIOR LOW BACK HISTORY 

 
On October 13, 2006, Claimant saw Dr. Seria, her primary care physician, complaining 

of acute lower back pain for six days. Claimant indicated she worked as a CNA at Children’s 
Hospital but did not do heavy lifting. Claimant had sciatica down her right leg with no 
numbness. An x-ray revealed degenerative disc disease at L5-S1. Dr. Seria diagnosed acute 
lower back pain with right leg sciatica, placed Claimant on a 15 pound lifting restriction, and 
recommended an MRI. 

 
On October 16, 2006, Claimant underwent physical therapy. Her chief complaint was 

intermittent shooting pain in the low back, mostly on the right side. The pain was worse with 
sitting, standing, or any such position for more than 15 minutes. She rated her pain at five out of 
ten, and at its worst ten out of ten. She indicated she had difficulty getting up from bed and 
dressing due to her complaints of pain in the back, and indicated she was off work because of the 
pain. Claimant stated the symptoms started around the end of September with her right leg giving 
out days before. She stated she had constant tingling on the right side for the previous two to 
three years. 

 
On June 10, 2009, Claimant saw Dr. Seria and gave a history of having been to the 

Barnes emergency room 3 days before with complaints of left flank pain. She reported pain 
down her left back and tingling. Dr. Seria diagnosed low back pain and sciatica. On June 23, 
2009, an MRI was performed which showed degenerative disc with protrusion and facet changes 
at T12-L1, L4-L5, and L5-S1. There were varying degrees of foraminal stenosis at L4-L5 and 
L5-S1. There was a large midline disc protrusion at L3-L4 with apparent caudal extension more 
left sided than right. 

 
On July 8, 2009, Claimant saw Dr. Raskas with a chief complaint of pain in her low back. 

She reported a lot of pain in her left leg and hip also. She indicated it started five weeks before, 
was progressive, and was giving her a difficult time with standing and walking. Claimant 
indicated she had some pain in her back and right leg in the past. With respect to the pain in her 
left leg, she reported it went in to her hip, crossed over her leg, and went down in the medial 
portion of her lower leg, sometimes in the medial portion of her ankle and medial foot. There 
was accompanying numbness, burning sensation, and paresthesias. She said it escalated and 
remitted with time depending on her activity level. The only thing that helped her was 
Oxycontin. Dr. Raskas reviewed her MRI, and indicated it showed a herniated disc at L3-4, 
however, he stated it was a “terrible MRI”. He found she had disc desiccation and degenerative 
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changes at L4-5 and L5-S1. He recommended a series of epidural steroid injections, and work 
restrictions of eight hours a day. 

 
On July 8, 2009, Claimant reported to Dr. Feinberg’s office. The patient history form 

Claimant completed stated she had back pain before, and the in previous five weeks the pain got 
so bad she could not stand or walk, could hardly work, and she indicated pain pills would not 
relieve her pain. Dr. Feinberg’s records indicate Claimant was evaluated on that date with a pain 
level of seven out of ten and was complaining of low back pain and pain down the left leg to the 
foot with numbness. Her straight leg examination was positive. She reported difficulty falling or 
staying asleep. Dr. Feinberg indicated Claimant’s MRI scan showed discogenic disease with left 
disc radiation at the L3-L4 level. Dr. Feinberg performed an epidural steroid injection. Dr. 
Feinberg repeated the injections on July 16, 2009, and July 21, 2009. 

 
Claimant returned to Dr. Seria’s office on July 15, 2009, and reported a 50% 

improvement in symptoms after having an epidural, and no sciatica. Dr. Seria diagnosed low 
back pain and sciatica resolved – status post epidural and pain management. 

 
On December 5, 2011, Claimant was seen in the emergency room of Missouri Baptist 

Hospital for several different medical complaints. Her primary complaint was low back pain. 
Claimant indicated she was diagnosed with a herniated disc three years before, and she elected 
not to have surgery but have cortisone injections and therapy and try to lose weight. Claimant 
indicated she had been doing fairly well with intermittent flare-ups of pain. She gave a history of 
lifting a heavy package into the house and was doing several activities and developed a flare-up 
of low back pain. The pain was slightly on the right side and in the lower lumbar region. She 
reported some radicular tingling and pain down both legs and the lateral thigh area, and 
described it as chronic since her first diagnosis. 

 
Claimant saw Dr. Seria on December 8, 2011, complaining of low back pain. Claimant 

reported having gone to the emergency room and having received medication. Claimant reported 
lifting patients all day and bending to take vitals. Dr. Seria diagnosed chronic low back pain and 
sciatica status post epidurals. Dr. Seria imposed a 15 pound weight restriction for two weeks. 

 
Claimant saw Dr. Robson, a board certified orthopedic surgeon on December 21, 2011. 

Under the history of present illness, Dr. Robson indicated Claimant has had years of problems 
with her low back. He stated Claimant had seen Dr. Raskas two years before with complaints of 
a herniated disc at L3-4 and had an epidural with Dr. Feinberg after which she did relatively well 
and had just begun having problems recently. Dr. Robson indicated Claimant had reported left 
leg complaints when Dr. Raskas saw her in 2009, and was complaining of low back and bilateral 
but right greater than left leg radiating pain. She indicated her pain was made worse during and 
after exercise, with bending forward, in the morning and evening, with sitting, standing, twisting, 
walking, and working. The historical note indicates Claimant also has a past history of 
depression. Dr. Robson ordered an MRI, prescribed medication, and placed Claimant on light 
duty.  

 
An MRI was performed on December 23, 2011. On December 29, 2011, Dr. Robson 

discussed the MRI results with Claimant. Dr. Robson diagnosed multilevel disc protrusions, 
most dominant at L3-4 on the right side. Dr. Robson prescribed epidural steroid injections and 
took Claimant off work.   
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Claimant was referred to pain management with Dr. Hurford.  On January 3, 2012, 

Claimant saw Dr. Hurford complaining of seven out of ten pain, and Dr. Hurford performed an 
L4-5 injection. On January 5, 2012, Dr. Robson reviewed her MRI again and indicated it showed 
a central disc herniation at L3-4 with a diffuse disc herniation at L3-5 and L5-S1 producing 
bilateral foraminal narrowing at those levels. He recommended a right L4-5 transforaminal 
epidural steroid injection and placed Claimant on light duty with a 20 pound lifting restriction 
and no bending, stooping, twisting, or awkward positioning. Dr. Hurford performed a second 
injection on January 10, 2012. On January 24, 2012, Claimant saw Dr. Robson again, who 
indicated Claimant could return to regular work, observe proper lifting mechanics, and "come 
back as needed."   

 
PRIMARY INJURY 

 
On February 16, 2012, at approximately 11:00 a.m., Claimant was reaching over to put a 

sheet on a hospital bed that was positioned against a wall, and felt pain in her low back and 
numbness down her legs. 

 
On February 16, 2012, Claimant prepared an Employee Report of a Work-Related Injury, 

Illness or Exposure. In response to the instruction to describe in detail exactly how the 
injury/illness occurred Claimant stated:  "I have problems with my beck (sic) I just bend to 
change sheets on bed and I had sharp pain cross my beck (sic) low part. Now I can't stand up." 
Claimant was directed to Employer's on-site occupational health department for evaluation. Prior 
to reporting to occupational health, Claimant was able to obtain an appointment at 2:00 p.m. with 
Dr. Robson. Claimant reported to occupational health and was released and sent by cab to see 
Dr. Robson.  

 
Dr. Robson’s records indicate on February 16, 2012, Claimant presented with acute 

exacerbation of her lower back pain. The records indicate Claimant reported working as a patient 
care technician and reaching over to make up a bed when she felt a sharp pain in her lower back 
as well as her left hip. She reported the pain as a nine out of ten. Claimant indicated she was tired 
of dealing with her lower back pain and ultimately would like to figure out a way to fix it. 

 
On February 22, 2012, Dr. Robson recommended a lumbar myelogram with post-CT 

scan to determine surgical levels, as he indicated Claimant had failed conservative treatment. At 
an office visit on February 29, 2012, Dr. Robson reviewed Claimant’s CT/myelogram and 
indicated Claimant had a herniated disc lateralizing to the right in the spinal canal at L3-4 with 
foraminal encroachment bilaterally. He stated there was broad based herniation at L4-5, right 
greater than left, with foraminal encroachment and facet hypertrophy. There was foraminal 
stenosis at L5-S1 bilaterally, right greater than left, and vacuum phenomenon with disc space 
collapse at L5-Sl. 

 
 On April 2, 2012 Dr. Robson performed a bilateral lumbar laminectomy L3-S1; a 

posterior spinal fusion with local autograft L3-S1 and spinal instrumentation with Expedium 
instrumentation L3-S1.  Eventually, on August 17, 2012, Dr. Robson imposed permanent work 
restrictions of 30 lbs. lifting and no repetitive bending, stooping, twisting, or awkward positions. 
Dr. Robson advised Claimant she could work within that capacity. On October 12, 2012, Dr. 
Robson released Claimant "as needed." After February 16, 2012, Claimant never returned to 
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work. Claimant never asked Employer to authorize medical treatment or to pay for her treatment 
through workers’ compensation.  

 
After her surgery in April 2012, Claimant's mother came to the United States and took 

care of her for five months. Claimant has been weaned from narcotic medication as a result of 
her low back pain. Presently, Claimant has difficulty with her lower back including problems 
with lifting, walking, and standing. She can sit about one hour. Claimant still enjoys going 
swimming four times per week and occasionally going to the gym. Claimant currently has 
numbness in both legs.  

 
Claimant suffers from depression and sees a psychiatrist, Dr. Malik, every month. 

Claimant has treated at CenterPointe, and her symptoms are stable. Claimant acknowledged she 
suffered from depression and anxiety before February 2012, and was on medication from her 
personal doctor for depression and anxiety. She believes she was on Zoloft prior to the work 
incident of February 2012.   

 
Before February 16, 2012 Claimant enjoyed playing volleyball, crocheting, dancing, 

socializing, and attending liturgical services. In 2016, Claimant traveled to Bosnia to visit her 
mother and stayed for three months. Claimant is still able to drive a car.  From time to time her 
legs get stiff and give out and she gets sleepy from her medications. In 2014, she fell and broke 
her leg.  

 
Claimant currently lives on the main floor of a townhome. She is able to clean, cook, and 

do laundry. She receives assistance with laundry from her boyfriend. Claimant testified that she 
has difficulty kneeling.  Claimant has difficulty with her memory and from time to time forgets 
to pay bills or take her medications.  

 
EXPERT OPINIONS 

 
Dr. Robson examined Claimant on February 13, 2013, prepared reports and testified on 

behalf of Claimant. In a letter to Claimant’s counsel dated November 16, 2012, Dr. Robson 
opined that the work incident was the prevailing factor in the development of low back and left 
leg radiating pain and exacerbation of her disc herniation, and her need for treatment and 
surgery. In his report of February 13, 2013, Dr. Robson compared Claimant’s December 13, 
2011 MRI and her February 24, 2012 CT/myelogram. He testified the CT myelogram findings 
following the incident showed a slight worsening of the disc herniation at L3-4, and some 
increase in foraminal stenosis at the lower level. Dr. Robson testified the calcification at L3-4 is 
a finding consistent with a long standing herniated disc. 

 
Dr. Robson indicated when he saw Claimant on February 16, 2012, she had developed 

left leg radiating pain, which was a new finding. Dr. Robson testified when he saw Claimant on 
February 16, 2012, her pain rating had increased since he saw her in December 2011. He 
testified her physical examination had changed with more pronounced weakness on the left side. 
He testified her complaints had changed from a right side dominant complaint in December 2011 
to a left-side-dominant complaint with weakness following the February 2012 incident.  

 
Dr. David Volarich examined Claimant on June 17, 2013, prepared a report, and testified 

on behalf of Claimant. Dr. Volarich diagnosed lumbar radiculopathy secondary to progression of 
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disc bulging L4-5 and L5-S1 to protrusions to the right side and aggravation of pre-existing L3-4 
disc herniation – status post bilateral decompression laminectomies and posterior spinal fusion 
with instrumentation L3 through S1 as a result of the February 2012 injury. Dr. Volarich testified 
the injury that occurred on February 16, 2012, when Claimant reached across a bed to lift a 
mattress was the substantial contributing factor, as well as the prevailing or primary factor, 
causing the intractable lumbar radiculopathy due to progression of disc bulges at L4-5 and L5-S1 
to the protrusions on the right, as well as aggravation of the prior L3-4 herniation, all of which 
required decompression and fusion with instrumentation from L3 through S-1. He testified the 
work injury was the prevailing factor causing the symptoms, need for treatment, and resulting 
disabilities.  Dr. Volarich testified Claimant suffered 40% PPD as a result of the work incident 
and the three level fusion. Dr. Volarich found Claimant had pre-existing 35% PPD of the body as 
a whole as a result of her prior low back condition. With regard to the prior low back condition, 
Dr. Volarich diagnosed disc herniation at L3-4 and disc bulges at L4-5 and L5-S1 causing 
intermittent recurrent lower extremity radicular symptoms that required pain management. Dr. 
Volarich concluded Claimant is permanently totally disabled and unemployable in the open labor 
market as a result of her pre-existing conditions combined with the work incident of February 16, 
2012. 

 
Dr. Volarich compared Claimant’s MRI scan of December 23, 2011, to the 

myelogram/CT of February 24, 2012, and thought the myelogram/CT showed new and more 
prominent right-sided protrusions at L4-L5 and L5-S1 compared to the MRI scan. 

 
Dr. Robert Bernardi, a board certified neurosurgeon, examined Claimant on September 3, 

2013, prepared a report, and testified on behalf of Employer. Dr. Bernardi testified Claimant’s 
back symptoms were due to her underlying degenerative disc disease of the lumbar spine and the 
work incident was not the prevailing factor in her pain complaints and that the degenerative and 
congenital conditions in the lumbar spine were present for many years prior to February 16, 
2012.  

 
Dr. Bernardi based his opinion on two things. First, he testified the pre-accident MRI and 

the post-accident myelogram look the same. He testified there were no acute or post-traumatic 
findings. He testified the calcification of the discs that he saw occurred over the course of many 
months, if not years. The second basis for his opinion was the fact Claimant had previous back 
problems which followed a very similar, if not identical distribution to what she developed after 
her February 2012 accident. Dr. Bernardi testified he was struck in reading Dr. Robson’s notes in 
February 2012 when she told him she wanted definitive treatment because she was tired of the 
recurrent episodes of back pain she had been experiencing. Dr. Raskas testified “that prior 
history of repeated episodes of back pain that were essentially identical to what she experienced 
suggests that her underlying degenerative problems were more to blame than any singular work 
accident.” 

 
Dr. Bernardi testified Claimant had previous episodes of back pain and she didn’t know 

what caused them in 2009 and 2011. He testified those episodes were almost certainly due to a 
flare-up of her underlying degenerative disease and her underlying stenosis. He stated in 2012, it 
occurred when she was making a bed at a hospital. He testified it could have just as easily 
occurred while she was making a bed at her own house. He stated the prevailing factor is the pre-
existing previously symptomatic degenerative disease she has in her back. If she hadn’t had that 
disease, changing the sheet would not have caused her symptoms or need for an operation. 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 
Based upon a comprehensive review of the evidence, my observations of Claimant and 

the application of Missouri law, I find:   
 
Claimant failed to meet her burden of proving she sustained an accident and injury 

arising out of and in the course of her employment on or about February 16, 2012.  The most 
compelling evidence in this case is the testimony of Dr. Bernardi and the accompanying medical 
records.  

 
Section 287.020.3(2) governs whether an injury arises out of and in the course of the 

employment and provides:   
 
An injury shall be deemed to arise out of and in the course of the employment only if: 
 
(a) It is reasonably apparent, upon consideration of all the circumstances, that the 
accident is the prevailing factor in causing the injury; and 
 
(b) It does not come from a hazard or risk unrelated to the employment to which 
workers would have been equally exposed outside of and unrelated to the employment in 
normal nonemployment life. 
 
For an injury to be deemed to arise out of and in the course of the employment under 

Section 287.020.3(2)(b) Claimant must show a causal connection between the injury at issue and 
Claimant's work activity.  Johme v. St. John's Mercy Healthcare, 366 S.W.3d 504, 510 (Mo. 
banc 2012).  In Miller v. Missouri Highway and Transportation Commission 287 S.W.3d 671 
(Mo. banc 2009) the Supreme Court explained that an injury will not be deemed to arise out of 
employment if it merely happened to occur while working but was not a prevailing factor and the 
risk involved – here, bending over – is one to which the worker would have been equally 
exposed in normal non-employment life.  

 
The various histories provided by Claimant to Employer and to medical providers are 

consistent. The mechanism of injury was that Claimant was merely bending to change sheets on 
a bed when she felt a pain in her low back.  Claimant's contemporaneous statement in the 
"Employee Report of a Work-Related Injury, Illness or Exposure" reveals Claimant’s own 
words:  "I have problems with my beck (sic) I just bend to change sheets on bed and I had sharp 
pain cross my beck (sic) low part. Now I can't stand up."   

 
I find the most credible opinion on medical causation is Dr. Bernardi’s. I find his opinion 

more persuasive than those of Dr. Robson or Dr.Volarich. The evidence reveals that for many 
years Claimant had chronic low back problems with pain and symptoms down both legs all the 
way to her feet. These symptoms date as far back as 2006. The medical records clearly document 
her previous need for work restrictions, time off work due to low back and bilateral leg pain, 
diagnostic studies including MRIs, positive straight leg raising, injections into the low back, and 
diagnoses of herniated discs throughout the lumbar spine.   
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Dr. Robson's "prevailing factor" opinion is erroneously premised on his suggestion that 
Claimant did not have prior left leg symptoms. This is contradicted by Claimant’s prior medical 
records. Dr. Bernardi gave the most reasonable explanation for his opinion, and his opinion is 
supported by the medical evidence.  

 
Because Claimant failed to meet her burden of proving she sustained a work-related 

injury arising out of and in the course of her employment, the Claim for Compensation is denied, 
and the remaining issues are moot. The claim against the Second Injury Fund is denied.   

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
   Made by:  __________________________________  
  MARGARET D. LANDOLT 
     Administrative Law Judge 
  Division of Workers' Compensation 
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