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Nearly five years ago, state lawmakers took steps to fix Missouri’s nearly insolvent Second Injury Fund. Twenty-one
days after the law took effect, a carpenter fell from a ladder and hurt his left knee.

Now, the Missouri Supreme Court is set to consider if the revised law prevents Douglas Cosby from seeking
compensation for a lifetime’s total of partial disabilities that the knee injury worsened. The case, scheduled for Oct.
24, marks the Supreme Court’s first look at the constitutionality of the Second Injury Fund fix.

The Second Injury Fund covers claims by workers whose pre-existing conditions are made worse by an on-the-job
injury, shielding employers from the full cost of injuries they otherwise would have to pay under the workers’
compensation system.

The fund’s money comes from a surcharge on the workers’ compensation insurance premiums that businesses pay.
But in 2005, the Missouri Legislature capped the surcharge at 3 percent. Eventually, the fund’s liabilities exceeded
its funding, and the state began delaying payments to thousands of people.

In 2013, lawmakers passed a law that, starting the following year, temporarily increased the surcharge and
prioritized which backlogged expenses the fund would pay first. The revised law also sought to limit claims against
the fund, specifically providing that “no claims for permanent partial disability occurring after January 1, 2014 shall
be filed against the Second Injury Fund.”

Cosby, a carpenter in Cuba, Missouri, suffered his knee injury on Jan. 22, 2014. He eventually settled his primary
injury claim with his employer, Drake Carpentry, with a finding of 20 percent permanent partial disability of his left
knee.

But Cosby also sought compensation from the Second Injury Fund for the
cumulative effect of that knee injury when combined with other injuries
he’s suffered through the years, ranging from a 1974 football injury to a
2008 tear to his right rotator cuff after he moved a heavy motorcycle.

The Labor and Industrial Commission, however, said that under the
revised law Cosby could not file a claim against the Second Injury Fund.
Cosby initially filed his appeal in the Court of Appeals Southern District,
but given the constitutional issues the case was transferred to the
Missouri Supreme Court earlier this year.

In a brief, Ronald D. Edelman and his son, Marshall B. Edelman, who will argue for Cosby on Oct. 24, said the bar
on filing claims of permanent partial disability (commonly referred to as PPD) violates the state constitution’s
guarantee of open courts. Cosby’s attorneys added that the statute unconstitutionally treats PPD differently from
claims for permanent total disability, or PTD.

“This sends a signal to employers that they have more incentive to discriminate against those persons with
preexisting disabilities who can actually work than those that can’t,” the Edelmans wrote. “This is not a rational
basis.”

However, they also argue that because Cosby’s primary and pre-existing injuries “straddle” the effective date of the
law, he should still be able to claim fund compensation.
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But that interpretation, the Missouri Attorney General’s Office argued in a brief, would allow workers to make claims
under the old law for decades to come, effectively defeating lawmakers’ efforts to stave off the fund’s funding
shortfall.

“Essentially Mr. Cosby maintains that the intent of the legislature may have been to eliminate certain claims against
the Fund due to the Fund’s insolvency, but that the elimination of those benefits does not actually apply until many
years in the future,” wrote David McCain, an assistant attorney general. He called that result “absurd.”

The Court of Appeals Western District issued a ruling in 2017 that appears to cut against the state’s argument. In
Gattenby v. Treasurer, the court found that the new law restricts filings of PTD claims only if both the pre-existing
and primary injuries occur after Jan. 1, 2014. The Supreme Court declined a request to review the case.

Cosby’s attorney’s argued that Gattenby’s logic should apply to PPD claims as well. The state, however, argued that
the two types of claims always have been treated differently under workers’ compensation law and that Gattenby

doesn’t control.

Although the law change has been in effect for nearly five years, the Second Injury Fund still is working through its
backlog. According to the Missouri Treasurer’s Office, the fund has collected about $77 million so far this year but
paid out approximately the same amount. It had a balance of $5.6 million as of Sept. 28.

According to the attorney general’s office, the backlog of PTD claims was resolved by November 2016, but other
claims totaling about $3.9 million have been settled or adjudicated but remain unpaid.

The case is Cosby v. Treasurer of the State of Missouri, SC97317.
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