
By J. Bradley Young 

Covid-19:  

The Workers 

Compensation 

Perspective 



WHO AM I ? 

● Contributing Writer for 

WorkersCompensation.com  

 

● Defending Employers and Insurance 

Companies for 30 years 

 

● Worked with the Missouri Legislature to draft 

and pass the overhaul of the Missouri 

Workers Compensation Act in 2005 and 2018 

 

● KMOX Radio Legal Analyst 



Since you can’t see me….. 



Covid-19:  What We Currently 

Know (Source:  CDC) 

● For most people, the immediate risk of 

becoming seriously ill from the virus 

that causes COVID-19 is thought to be 

low. 

 

● Older adults and people of any age 

who have serious underlying medical 

conditions may be at higher risk for 

more serious complications from 

COVID-19. 



Covid-19:  What We Currently 

Know (Source:  CDC) 

● Someone who has completed 

quarantine or has been released from 

isolation does not pose a risk of 

infection to other people. 



2 Categories of Employees 

● Employees who have NOT (or not yet) 

tested positive, and employees who DO 

test positive. 

 

● First, because this will be the largest 

group, let’s look at the class of 

employees who have not (or not yet) 

tested positive but are being 

quarantined as a precaution. 

 



Employees who have NOT 

tested positive 

● If workers are sent home because of 

possible exposure, there would be no 

entitlement to workers compensation 

benefits unless they are actually 

infected.  Workers who are sent home 

and who do not test positive for 

anything have no entitlement to 

workers compensation benefits 

because they have not been injured.  



Employees who have NOT 

tested positive 

● This is similar to needle-stick cases 

where claimants are afraid that they 

might develop AIDS.  If nothing 

develops, there is no entitlement to 

benefits. 

 

● If a quarantined worker eventually does 

test positive, then the following 

analysis would apply. 

 



Employees who DO test 

positive 

● In both Missouri and Illinois, the 

standard for compensability would be 

similar - - the employment must place 

the claimant at a greater risk to 

contract the disease than the claimant 

would otherwise be exposed as a 

member of the general public.  



Employees who DO test 

positive 

● For example, health care workers and 

first responders will most likely be able 

to meet the “increased risk” standard 

because of their work placed them at a 

greater risk of exposure. 

 

● For most other companies, the 

employee’s ability to prove “increased 

risk” becomes more difficult. 



Employees who DO test 

positive 

● If Covid-19 breaks out generally in a 

community, and a person at Acme 

company happens to get it, claimant 

would have to prove that the workplace 

placed him/her at a greater risk of 

contracting the virus.  If the virus is in 

the general community, this would be 

difficult to prove. 



Employees who DO test 

positive 

● If Covid-19 is NOT in a given community 

to any significant degree, but multiple 

people at Acme company contract the 

virus, then the claimant MAY be able to 

show that the employment placed the 

claimant at a greater risk to contract 

the virus.  In this scenario, the condition 

COULD be compensable depending on 

the specific evidence. 



Employees who DO test 

positive 

● Another example, a checkout clerk at a 

grocery store may be able to prove 

greater exposure because of the sheer 

number of people that employee 

encounters during any given day. 

 

● For a person who works in an office, a 

factory, trucking or in construction, the 

ability to demonstrate increased risk 

will be extremely difficult. 



How can a claimant prove 

exposure? 

● The Missouri Supreme Court dealt with 

this issue in 2013. Smith v. Capital 

Region Medical Center, 412 S.W.3d 252 

(2013) 

 

● Here, claimant was a health care 

provider and worked in a hospital.  He 

developed Hepatitis C and subsequently 

died.   



How can a claimant prove 

exposure? 

● The issue in Smith v. Capital was this – 

must claimant prove the exact date, 

time, and place of exposure just like 

any other claimant must prove in an 

accident claim? 

 

● The ALJ and the Industrial Commission 

both denied the claim on the basis that 

the surviving spouse could not point to 

the exact date and time of exposure. 



How can a claimant prove 

exposure? 

● The MO Workers Compensation Act, 

Section 287.067.6, states, “Any 

employee who is exposed to and 

contracts any contagious or 

communicable disease arising out of 

and in the course of his or her 

employment shall be eligible for 

benefits under this chapter as an 

occupational disease.” 



How can a claimant prove 

exposure? 

● Section 287.067.1 defines “occupational 

disease” as “an identifiable disease 

arising with or without human fault and 

in the course of the employment.” 

 



How can a claimant prove 

exposure? 

● However, section 287.067.1 also states 

that: “ordinary diseases of life to which 

the general public is exposed outside of 

the employment shall not be 

compensable, except where the 

diseases follow as an incident of an 

occupational disease as defined in this 

section.” 



How can a claimant prove 

exposure? 

● The MO Supreme Court notes:  “Before 

an employee is entitled to worker’s 

compensation (benefits) for a 

communicable disease, the 

communicable disease must arise out of 

and in the course of the employee’s 

employment.” 



How can a claimant prove 

exposure? 

The MO Supreme Court noted the 

following relevant evidence: 

 

 It was “more likely than not” that the 

decedent was exposed to Hepatitis C 

in the workplace. 

 

 The workplace was “the largest risk 

factor and the most probable source” 

of exposure. 



How can a claimant prove 

exposure? 

● Based on this evidence, the MO 

Supreme Court reversed the Industrial 

Commission and found the claim to be 

compensable, stating:  “Such evidence 

from Dr. Parmet established a 

probability that Smith’s working 

conditions caused his hepatitis C, and 

under Vickers, such evidence was 

sufficient to meet the claimant’s burden 

of proof on the issue of causation.” 



How can a claimant prove 

exposure? 

● I provided analysis per the recent 

decision from the Missouri Supreme 

Court.  Analysis under Illinois law would 

be similar in terms of analyzing the risk 

of exposure. 

 



Causation Under Illinois Law 

● “A disease shall be deemed to arise out 

of the employment (if there is) a causal 

connection between the conditions under 

which the work is performed and the 

occupational disease. The disease need 

not to have been foreseen or expected 

but after its contraction it must be 

apparent to have had its origin or 

aggravation in a risk connected with the 

employment and to have flowed from that 

source as a rational consequence.” 820 

ILCS 310/1(d) 



Causation Under Illinois Law 

● In Sperling v. Industrial Comm'n, 544 

N.E.2d 290, 292 (1989), a nurse 

contracted Hepatitis B.  The Industrial 

Commission denied benefits but the 

Court of Appeals reversed.   

 

● The Illinois Supreme Court the reversed 

the COA, finding that the claim was NOT 

compensable. 

 



Causation Under Illinois Law 

● The Illinois Supreme Court in Sperling 

noted: “Nothing in the statutory language 

requires proof of a direct causal 

connection.”.   

 

● However, even if direct proof of causal 

connection is not required, there still 

must be SOME evidence of causal 

connection. 



Causation Under Illinois Law 

 

● The IL Supreme Court noted:  “Claimant 

did not offer any evidence that she had 

had contact with a carrier of hepatitis B 

during the course of her employment. “ 

 

 



Causation Under Illinois Law 

● “Although the testimony indicates that it 

is probable that an operating nurse could 

contract hepatitis from an infected 

patient's blood, the fact finder in the 

present case, after examining the 

evidence and observing the demeanor of 

the witnesses, determined that the 

claimant had not met the requisite 

burden of proof in showing a causal 

connection between her employment and 

the contraction of her disease.” 

 



How can a claimant prove 

exposure? 

● The causation standard under Missouri 

is: “The Prevailing Factor”… 

 

● The causation standard under Illinois 

law is:  “Caused or Contributed to 

Cause”. 

 

● In both states, the issue will come down 

to “increased risk of exposure”. 



How do we apply this 

analysis to Covid-19? 

In any situation where you have an 

employee test positive, these will be the 

two most important questions: 

 

 Is it “more likely than not” that the 

employee was exposed to Covid-19 in 

the workplace. 

 

 Is the workplace the “the largest risk 

factor and the most probable source” of 

exposure? 



How can a claimant prove 

workplace exposure? 

As mentioned earlier, for Healthcare 

workers and First Responders, this 

analysis may be easy to prove: 

 

 Is it “more likely than not” that the 

employee was exposed to Covid-19 in 

the workplace. 

 

 Is the workplace the “the largest risk 

factor and the most probable source” 

of exposure? 



How can a claimant prove 

workplace exposure? 

For all other employees, you can see how 

this burden will be difficult to meet: 

 

 Is it “more likely than not” that the 

employee was exposed to Covid-19 in 

the workplace.   

 

 Is the workplace the “the largest risk 

factor and the most probable source” 

of exposure? 



Prompt Claim Investigation 

With any positive claim  you may have, I 

would obtain the following information 

from the claimant: 

 

● List family members in the home. 

● Spouse’s employment. 

● Whether any family or close friends 

have displayed symptoms or tested 

positive. 

● Whether claimant or family or close 

friends have traveled abroad recently. 

 



Prompt Claim Investigation 

With any positive claim  you may have, I 

would obtain the following information 

from the claimant: 

 

● Whether claimant has attended any 

events during the past 14 days where 

there were more than 10 people 

gathered together. 

 

● Whether claimant or his/her family 

members have been shopping. 



Prompt Claim Investigation 

With any positive claim  you may have, I 

would obtain the following information 

from the claimant: 

 

● Whether any family or close friends are 

first responders. 

 

● Whether any family or close friends are 

health care workers. 



Prompt Claim Investigation 

With any positive claim  you may have, I 

would obtain the following information 

from the claimant: 

 

● Can the claimant identify a specific 

source or event during the performance 

of his or her employment that resulted 

in exposure to Covid-19? 



Prompt Claim Investigation 

● These questions will get to the heart of 

the compensability issue - - whether the 

claimant can prove that the workplace 

increased the risk of exposure to Covid-

19. 

● Undoubtedly, the Government will 

eventually release data on the number 

of people who tested positive in any 

given city or county.  That will be VITAL 

information to defend any workers comp 

claims. 

 



Missouri First Responders 

● Yesterday, MO Gov. Parson issued an 

executive order, creating a presumption 

of compensability for workers 

compensation purposes as it relates to 

all first responders. 

 

● I can email you a copy of the order if 

you want to see it. 

 

● Initial Analysis 



OSHA – Is Covid-19 a 

Recordable Event? 

● OSHA recently published guidance on 

this issue. OSHA recordkeeping 

requirements mandate covered 

employers record certain work-related 

injuries and illnesses on their OSHA 300 

logs.  



OSHA – Is Covid-19 a 

Recordable Event? 

● You must record instances of workers 

contracting COVID-19 if the worker 

contracts the virus while on the job.  

 

● The illness is NOT recordable if the 

worker was exposed to the virus away 

from the workplace. 



OSHA – Is Covid-19 a 

Recordable Event? 

You are responsible for recording cases 

of COVID-19 if (and only if all 3 are met): 

● The case is a confirmed case of COVID-

19; and 

 

● The case is work-related, as defined by 

29 CFR 1904.5 

(https://www.osha.gov/laws-

regs/regulations/standardnumber/1904/1

904.5 ); and 

https://www.osha.gov/laws-regs/regulations/standardnumber/1904/1904.5
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OSHA – Is Covid-19 a 

Recordable Event? 

You are responsible for recording cases 

of COVID-19 if (and only if all 3 are met): 

 

● The case involves one or more of the 

general recording criteria set forth in 29 

CFR 1904.7 (e.g. medical treatment 

beyond first-aid, days away from work, 

etc.) (https://www.osha.gov/laws-

regs/regulations/standardnumber/1904/1

904.7 ). 

 

 

https://www.osha.gov/laws-regs/regulations/standardnumber/1904/1904.7
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OSHA – Is Covid-19 a 

Recordable Event? 

● If you want more information on this, 

feel free to call me or you can check out 

the OSHA Covid-19 page at 

https://www.osha.gov/SLTC/covid-

19/standards.html   

 

https://www.osha.gov/SLTC/covid-19/standards.html
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More Information: 

● If you want a copy of this presentation 

for future reference, or to be added to 

my Legal Update Email List….just call or 

email me. 

 

● If you want a copy of the Missouri 

Executive Order related to First 

Responders, please mention that in your 

request. 



Questions? 

J. Bradley Young 

(636) 532-0300 

Cell: (314) 406-3095 

Byoung@harrisdowell.com or 

www.harrisdowell.com  

mailto:Byoung@harrisdowell.com
http://www.harrisdowell.com/

